THE STATE OF NEW HAMPSHIRE

SUPREME COURT

September  2011 Term
Docket No. 2011-0462
City of Concord, County of Belknap, Mascenic Regional School District

v.

State of New Hampshire and the New Hampshire Retirement System

RULE 7 MANDATORY APPEAL FROM
MERRIMACK COUNTY SUPERIOR COURT


BRIEF OF PETITIONERS-APPELLANTS THE CITY OF CONCORD, COUNTY OF BELKNAP, AND MASCENIC REGIONAL SCHOOL DISTRICT
__________________________________________________________________

By their Attorneys

ORR & RENO, P.A.








One Eagle Square/PO Box 3550








Concord  NH  03302








(603) 224-2381








James P. Bassett, Esq., NHB #769
Jeffrey C. Spear. Esq., NHB #14938
To be argued by

James P. Bassett
TABLE OF CONTENTS












   Page

TABLE OF AUTHORITIES……………………………………….…………….…… . iv
CONSTITUTIONAL AND STATUTORY PROVISIONS……………………………..vi
QUESTIONS PRESENTED……………………………………………………...……   ix
STATEMENT OF THE CASE………………………………………………………...…1

STATEMENT OF THE FACTS………………………………………………………….3
SUMMARY OF THE ARGUMENT………………………………………………..……5
ARGUMENT………………………………………………………………………...……9

I.
Standard of Review ……………………………………………………… 9
II.
Article 28-A is a Broad Prohibition against Efforts by the State
to Burden Local Governments with Additional Expenses and 
Financial Obligations……………………………………………………...9
III.
HB 2 Violates Article 28-A Because It is a Mandate 
That Increases Petitioners’ Financial Obligations Beyond 
Levels that Existed in 1984………………………………………………16
IV.
The Trial Court’s Analysis of HB 2 and Article 28-a Was Flawed……...19
A.
HB 2 Does not Require Petitioners to Reassume 
Obligations that Predate 1984 – it Imposes Obligations 
that Are Far More Expansive…………………………………….19
B.
HB 2 Is Not Analogous to the Shifting of Responsibilities
for Roads Addressed in Town of Nelson, Because HB 2 
Is not an Adjustment Made Within a Historical Framework
 – It Is a Change in the Framework Itself………………………...22
C.
The Scope of Article 28-a Encompasses Legislative
Enactments that Directly Increase Local 
Government Expenditures……………………………………….25
V.
Nothing in the Court’s Other Article 28-a Jurisprudence 
Compels a Contrary Result………………………………………………28
CONCLUSION ………………………………………………………………….... 29
REQUEST FOR ORAL ARGUMENT……………………………………………. 29


CERTIFICATE OF SERVICE ……………………………………………………  30
ADDENDUM ………………………………………………………………………31


Court’s Order of May 13, 2011……………………………………………..31

Court’s Order of June 8, 2011………………………………………………41

TABLE OF AUTHORITIES

New Hampshire Cases







 
Balamotis v. Hyland, 159 N.H. 803 (2010)
9

Bates v. Vt. Mut. Ins. Co., 157 N.H. 391 (2008)
9

Lake County v. Rollins, 9 S.Ct. 651 (1888)
11
Nashua School District v. State, 140 N.H. 457 (1995)
7, 20, 21, 29


New Hampshire Assoc. of Counties v. State, 
158 N.H. 284 (2009)
13, 16, 17, 20, 21, 27, 28
New Hampshire Municipal Trust Workers’ Compensation Fund v. Flynn, 

133 N.H. 17, 22 (1990)
infra
Opinion of the Justices, 126 N.H. 490 (1985)
11

Opinion of the Justices (Materials in Solid Waste Stream),, 

135 N.H. 543 (1992)
28, 29

Opinion of the Justices (Voting Age in Primaries), 157 N.H. 265 (2008)
29
Town of Nelson v. New Hampshire Dep’t of Transportation, 

146 N.H. 75 (2001)
7, 8, 16, 17, 18, 20, 22, 23, 24, 28
Other Authorities
1945 N.H. Laws 188:1, part 10, § 17
22

Journal of Constitutional Convention 321 (1984)
14, 15

Journal of Constitutional Convention 324-325 (1984)
13, 14, 26
N.H. Constitution, Part I, Article 28-a
infra
NH RSA 100-A:1
17

NH RSA 100-A:3
17, 24

NH RSA 100-A:16
17, 23, 26
NH RSA 100-A:16, II(b) and (c) (pre-amendment)
16

NH RSA 100-A:16, II(a), (b) and (c) (following HB 2)
17

NH RSA 100-A:20, I
17

NH RSA 100-A:43
17
NH RSA 167:18-b
27

NH RSA 231:43
24

NH SA 263
27

WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1935 (1961)
11

CONSTITUTIONAL AND STATUTORY PROVISIONS
N.H. Constitution, Part I, Article 28-a:

[Art.] 28-a. [Mandated Programs.] The state shall not mandate or assign any new, expanded or modified programs or responsibilities to any political subdivision in such a way as to necessitate additional local expenditures by the political subdivision unless such programs or responsibilities are fully funded by the state or unless such programs or responsibilities are approved for funding by a vote of the local legislative body of the political subdivision

NH RSA 100-A:16, II(a) and (b) (pre-amendment)
II. STATE ANNUITY ACCUMULATION FUND.

(a) The state annuity accumulation fund shall be the fund in which shall be accumulated all reserves for the payment of all state annuities payable from contributions made by employers, any amounts transferred thereto from a similar fund under one or more of the predecessor systems, amounts transferred from the member annuity savings fund, and all amounts paid to the system by or on account of call, substitute, or volunteer firemen and from which shall be paid all benefits payable under the system other than those payable from the member annuity savings fund.

(b) The contributions of each employer for benefits under the retirement system on account of group II members shall consist of a percentage of the earnable compensation of its members to be known as the "normal contribution", and an additional amount to be known as the "accrued liability contribution"; provided that any employer, other than the state, shall pay 65 percent of such total contributions, and 35 percent thereof shall be paid by the state; and provided further that, in case of group II members employed by the state, the state shall pay both normal and accrued liability contributions. The rate percent of such normal contribution, including contributions on behalf of group II members whose group II creditable service is in excess of 40 years, in each instance shall be fixed on the basis of the liabilities of the system with respect to the particular members of the various member classifications as shown by actuarial valuations, except as provided in subparagraphs (h) and (i).
(c) The contributions of each employer for benefits under the retirement system on account of group I members shall consist of a percentage of the earnable compensation of its members to be known as the "normal contribution," and an additional amount to be known as the "accrued liability contribution"; provided that, in the case of teachers, any employer, other than the state, shall pay 65 percent of such total contributions, and 35 percent thereof shall be paid by the state; and provided further that in case of teacher members employed by the state the state shall pay both normal and accrued liability contributions. The rate percent of such normal contribution in each instance shall be fixed on the basis of the liabilities of the system with respect to the particular members of the various member classifications as shown by actuarial valuation, except as provided in subparagraphs (h) and (i).
NH RSA 100-A:16, II(a), (b) and (c) (following HB 2)
II. STATE ANNUITY ACCUMULATION FUND.

(a) The state annuity accumulation fund shall be the fund in which shall be accumulated all reserves for the payment of all state annuities payable from contributions made by employers, any amounts transferred thereto from a similar fund under one or more of the predecessor systems, amounts transferred from the member annuity savings fund, and all amounts paid to the system by or on account of call, substitute, or volunteer firemen and from which shall be paid all benefits payable under the system other than those payable from the member annuity savings fund.
(b) The contributions of each employer for benefits under the retirement system on account of group II members shall consist of a percentage of the earnable compensation of its members to be known as the “normal contribution,” and an additional amount to be known as the “accrued liability contribution;” provided that any employer, other than the state, shall pay 70 percent of such total contributions for state fiscal year 2010, and 30 percent thereof shall be paid by the state for state fiscal year 2010, and that beginning with state fiscal year 2011 any employer, other than the state, shall pay 75 percent of such total contributions, and 25 percent thereof shall be paid by the state, and that beginning with state fiscal year 2012, and every state fiscal year thereafter, any employer, other than the state, shall pay 65 percent of such total contributions, and 35 percent thereof shall be paid by the state; and provided that, in the case of compensation attributable to extra or special duty, the employer shall pay the full amount of such total contributions; and provided further that, in case of group II members employed by the state, the state shall pay both normal and accrued liability contributions. The rate percent of such normal contribution, including contributions on behalf of group II members whose group II creditable service is in excess of 40 years, in each instance shall be fixed on the basis of the liabilities of the system with respect to the particular members of the various member classifications as shown by actuarial valuations, except as provided in subparagraphs (h) and (i).

(c) The contributions of each employer for benefits under the retirement system on account of group I members shall consist of a percentage of the earnable compensation of its members to be known as the “normal contribution,” and an additional amount to be known as the “accrued liability contribution;” provided that, in the case of teachers, any employer, other than the state, shall pay 70 percent of such total contributions for state fiscal year 2010, and 30 percent thereof shall be paid by the state for state fiscal year 2010, and that beginning with state fiscal year 2011 any employer, other than the state, shall pay 75 percent of such total contributions, and 25 percent thereof shall be paid by the state, and that beginning with state fiscal year 2012, and every state fiscal year thereafter, any employer, other than the state, shall pay 65 percent of such total contributions, and 35 percent thereof shall be paid by the state; and provided further that in case of teacher members employed by the state the state shall pay both normal and accrued liability contributions. The rate percent of such normal contribution in each instance shall be fixed on the basis of the liabilities of the system with respect to the particular members of the various member classifications as shown by actuarial valuation, except as provided in subparagraphs (h) and (i).

QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court err in granting the State of New Hampshire’s motion for summary judgment, and denying plaintiffs’ cross-motion for summary judgment? Petitioners’ Motion for Summary Judgment (App. 34); Petitioners’ Objection to the State of New Hampshire’s Cross-Motion for Summary Judgment (App. 140); Petitioners’ Motion for Reconsideration (App. 156).
2.  Did the trial court err in holding that HB 2 does not violate Part I, Article 28-a of the New Hampshire Constitution? Petitioners’ Motion for Summary Judgment (App. 34); Petitioners’ Objection to the State of New Hampshire’s Cross-Motion for Summary Judgment (App. 140); Petitioners’ Motion for Reconsideration (App. 156).
3.  Did the trial court err in holding that HB 2 is not a new, expanded, or modified program or responsibility, as those terms are used in Part I, Article 28-a of the New Hampshire Constitution? Petitioners’ Motion for Summary Judgment (App. 34); Petitioners’ Objection to the State of New Hampshire’s Cross-Motion for Summary Judgment (App. 140); Petitioners’ Motion for Reconsideration (App. 156).
STATEMENT OF THE CASE
Petitioners filed their Petition for Declaratory and Injunctive Relief on March 8, 2010. App. 1. Count One asked the trial court to declare that HB 2 – which increased Petitioners’ mandatory contribution rates to the New Hampshire Retirement System (“NHRS”) for police, firefighters and teachers – violated Part I, Article 28-a of the New Hampshire Constitution. Count Two asked the trial court to enjoin the State and the NHRS from demanding payment from Petitioners at the increased contribution rates imposed by HB 2. Count Three asked the trial court to order the NHRS to reimburse Petitioners for payments already made at the higher rate, or, in the alternative, to issue a credit against future payments. Count Four asked the trial court to award Petitioners money damages in an amount sufficient to put them in the same position they would have been in under the preexisting contribution rates. Count Five sought an award of attorneys fees. The NHRS filed its answer and affirmative defenses on May 3, 2010. App. 14. The State filed its own answer and affirmative defenses on May 6, 2010. App. 25. 

Petitioners filed their motion for summary judgment on October 20, 2010. App. 34. They argued that the material facts were undisputed, namely, that HB 2 was mandatory, that it increased Petitioners’ contribution rates for the employer share of retirement payments for police, firefighters and teachers, and that a net increase in Petitioners’ expenditures had resulted. As a result, HB 2 violated Part I, Article 28-a.

The State filed an objection to Petitioners’ motion, together with its own cross-motion for summary judgment, on December 20, 2010. App. 70. It offered a number of substantive arguments as to why Petitioners’ motion should be denied, and its own cross-motion should be granted. The NHRS filed an objection on December 23, 2010, stating that it took no position on the constitutionality of HB 2. App. 136. 

Petitioners filed an objection to the State’s cross-motion on February 4, 2011. App. 140. Following oral argument on April 4, 2011, the trial court issued an order denying Petitioners’ motion and granting the State’s cross-motion. Addendum at 31 (“Add.”). Petitioners filed a motion for reconsideration on May 26, 2011 (App. 156), to which the State filed an objection on June 3, 2011. App. 166. The trial court denied Petitioners’ motion for reconsideration on June 8, 2011. Add. 41. Petitioners filed their notice of appeal with this Court on June 29, 2011.
STATEMENT OF THE FACTS
Petitioners are a municipal corporation, county, and school district. App. 2; 25. New Hampshire law mandates retirement benefits for permanent police officers, firefighters, and teachers (the “Mandatory Employees”) employed by the State of New Hampshire or its political subdivisions. Specifically, Petitioners are required to provide retirement benefits through the NHRS to their teachers, police officers and firefighters on the terms, and subject to the requirements, of RSA 100-A. App. 4; 27.

Retirement benefits for Mandatory Employees comprise both employee contributions – deducted from the employees’ wages – and contributions from employers. For Mandatory Employees, the System divides responsibility for “employer contributions” between local political subdivisions and the state.  App. 4; 27. From 1977 until 2009, RSA 100-A:16, II required the state to contribute 35% of the employer contribution toward benefits for the Mandatory Employees, and the relevant local governments – including the Petitioner municipal corporation, county, and school district – to contribute 65%. Id. In the intervening 32 years, Petitioners have adopted their budgets in accordance with this shared financial responsibility. App. 59; 62; 65. 
The “employer contribution” is determined on a biennial basis by the Trustees of the System. RSA 100-A:16. Every two years, the Trustees adjust the Employer contribution to meet demand, account for current investment performance, and to address other financial conditions.
In 2009, the General Court passed Chapter 144 (HB 2), Section 52, which amended RSA 100-A:16, II and altered the employer contribution from a 35/65 split to a 30/70 split in fiscal year 2010, and a 25/75 split in fiscal year 2011. App. 6; 29.  


These changes in the contribution rates for fiscal years 2010 and 2011 have had – and will continue to have – a significant effect on Petitioners’ finances. Petitioner the City of Concord’s contributions increased almost $124,000 in fiscal year 2010, and were expected to increase approximately $251,000 in fiscal year 2011. App. 65. Mascenic Regional School District’s contributions increased $28,497 in fiscal year 2010, and were expected to increase approximately $61,888 in 2011. App. 62. Belknap County’s contributions were expected to increase $10,100 in calendar year 2010, and approximately $ 38,300 in 2011. App. 59.

The New Hampshire Retirement System testified before the General Court that the modification in the sharing formula would increase local expenditures by local governments by approximately $9,000,000 in fiscal year 2010, and by $18,000,000 in fiscal year 2011, or an estimated $27,000,000 over the biennium. App. 7; 18. Petitioners have been paying the adjusted rates since passage of HB 2. App. 59; 62; 65. Petitioners did not approve – by vote or otherwise – the increase in contribution effected by HB 2. Id. 
HB 2 was not the last word on the subject. During its 2011 session, the legislature passed Chapter 224, Section 191, which amended RSA 100-A:16, II to impose 100 percent of the employer contribution on Petitioners and other local political subdivisions beginning in fiscal year 2013. The Court can take judicial notice of this enactment. 
SUMMARY OF ARGUMENT
Under New Hampshire law, police officers, firefighters, and teachers are required to be enrolled in the New Hampshire Retirement System. Their employers—cities, towns, school districts, and counties—are required to make contributions to the retirement system to help fund the benefits paid to those employees. Neither the employees nor the employers may withdraw from the system. As a quid pro quo for requiring these political subdivisions to join the retirement system in the 1970s, the state created, by statute, a shared funding system under which the state would pay 35 percent of the employer contributions for these employees, and the political subdivisions would pay 65 percent. That formula was in effect from 1977 until 2009.


In 2009, the state amended the statutory formula to decrease the state’s share of the contributions to 30 percent in fiscal year 2010 and 25 percent in 2011, with the political subdivisions’ share increasing to 70 percent and 75 percent, respectively. This was done for no purpose other than to shift costs from the state to the local governments. The local governments were given no opportunity to accept or reject the change, nor did the state provide any additional funding to offset the increased costs. The increase is having a direct and substantial financial impact on Petitioners. The City of Concord, for example, has seen its costs increase by almost $124,000 in 2010 alone. And during testimony before the General Court, the New Hampshire Retirement System estimated that HB2 would result in a $27 million increase in local government expenditures over the biennium. 


Part 1, Article 28-a of the New Hampshire Constitution prohibits the state from mandating any “new, expanded or modified . . . responsibilities to any political subdivision in such a way as to necessitate additional local expenditures . . . unless such . . . responsibilities are fully funded by the state or . . . are approved for funding by a vote of the local legislative body of the political subdivision.” The 2009 legislation at issue here is a clear and direct violation of Article 28-a:  it was passed for the sole purpose of shifting costs from the state to political subdivisions, giving local governments no say in the matter. Neither of Article 28-a’s exceptions applies. The state did not provide funding to address the expanded obligation, nor did Petitioners’ vote to accept it.

The question presented is straightforward because Article 28-a was adopted by Constitutional Convention and ratified by the electorate precisely to prevent the state from imposing financial obligations on political subdivisions. “It is a clear and simple statement from the people in the local communities to state government, to keep local budgets local, and keep state budgets state. It tells the Legislature that the communities no longer want the state government to mandate local spending, and thus bypassing the local budgeting process.” New Hampshire Municipal Trust Workers’ Compensation Fund v. Flynn, 133 N.H. 17, 22 (1990) (quoting Journal of the Constitutional Convention 325 (1984)) (emphasis added by Flynn). 

Article 28-a “was designed to prohibit the State from placing additional obligations on local government without either obtaining their consent or providing the necessary funding.” Id. (emphasis added). Its scope is broad, encompassing any responsibility or obligation for which a local government “is likely to be called upon to answer,” or for which it is “creditable or chargeable with the result.” Id. at 22. And it prohibits the “legislature [from] mak[ing] procedural adjustments to pre-existing legislative schemes regardless of the financial burden imposed upon local government.” Id.
The trial court erred because it adopted three peculiar readings of Article 28-a that are at odds with these fundamental purposes. The trial court first concluded that because Petitioners had borne some responsibility for mandatory retirement contributions prior to 1984 – the year Article 28-a was approved –the legislature could mandate a greater contribution without violating Article 28-a. Add. 40. Although this Court has held that resumption of “preexisting obligations” does not violate Article 28-a, that principle applies only where the obligation being resumed is at a level equivalent to or less than the level that existed in 1984. See Nashua School District v. State, 140 N.H. 457, 461 (1995) (where “the State [did not] assume any part of the cost of a court-ordered placement in a residential school,” until 1986, requiring the district to resume its pre-1984 obligations did not violate Article 28-a). That is not the case here. HB 2 imposed an increase in Petitioners’ mandatory contributions, beyond what existed at (or before) Article 28-a’s adoption. 

The trial court next concluded that the System was analogous to the road reclassification scheme that the Court considered in Town of Nelson v. New Hampshire Dep’t of Transportation, 146 N.H. 75, 78 (2001), and that HB 2 eludes constitutional scrutiny because it is merely an adjustment within a historical “framework” of fluctuating costs. Add. 39. This analysis was mistaken because HB 2 is not an administrative act within an established framework, as the Department’s actions were in Town of Nelson. HB 2 is a fundamental change in the framework itself. The NHRS does resemble the road reclassification process in one respect – the biennial calculation of the employer contribution that the NHRS Trustees derive every two years. This is a “fluctuation” that occurs by design, within an established historical framework. But Petitioners do not contend that such a change violates Article 28-a, even when it results in greater expenditures. HB 2 is different because it modifies the historical framework itself, and increases Petitioners’ historical share. 

Finally, the trial court concluded that because HB 2 raised Petitioners’ financial contributions directly instead of modifying an underlying activity, it did not violate the two part test the Court established in Town of Nelson. Add. 39. This analysis employs an impermissibly narrow conception of Article 28-a’s scope. As the Court held in Flynn, Article 28-a applies to and encompasses all “responsibilities” of local political subdivisions. As a simple grammatical matter, “responsibility” encompasses every thing “for which [any local government] is responsible or accountable,” including financial responsibilities. Flynn, 133 N.H. at 22.
At the time Article 28-a was adopted, Petitioners had a financial responsibility to contribute 65% of the employer contribution for Mandatory Employees. HB 2 modifies that responsibility directly, increasing it first to 70% and then to 75%. (And, most recently, the legislature has increased Petitioners’ responsibility to 100% of the employer contribution.) Because petitioners are both “responsible” and “accountable” for these contributions, they are “responsibilities” under the plain meaning of the Court’s holding in Flynn, and the mandatory increase HB 2 imposed violates Article 28-a.

For these reasons, the Court should reverse the trial court’s decision and enter summary judgment in favor of Petitioners and against the state. The Court should then remand the case to the trial court for resolution of the class certification issues and calculation of Petitioners’ damages.
ARGUMENT
I.
STANDARD OF REVIEW

The trial court resolved the case on cross-motions for summary judgment. “In an appeal of a grant of summary judgment, [the Court] employ[s] the following standard of review:
[W]e consider the affidavits, and all inferences properly drawn from them, in the light most favorable to the non-moving party. If there is no genuine issue of material fact, and if the moving party is entitled to judgment as a matter of law, the grant of summary judgment is proper. We review the trial court's application of the law to the facts de novo.

Balamotis v. Hyland, 159 N.H. 803, 807 (2010) (quoting Bates v. Vt. Mut. Ins. Co., 157 N.H. 391, 394, 950 A.2d 186 (2008)).
II.
ARTICLE 28-A IS A BROAD PROHIBITION AGAINST EFFORTS BY THE STATE TO BURDEN LOCAL GOVERNMENTS WITH ADDITIONAL EXPENSES AND FINANCIAL OBLIGATIONS.

This case turns on the meaning and effect of Part 1, Article 28-a of the New Hampshire Constitution. That article provides:
The state shall not mandate or assign any new, expanded or modified programs or responsibilities to any political subdivision in such a way as to necessitate additional local expenditures by the political subdivision unless such programs or responsibilities are fully funded by the state or unless such programs or responsibilities are approved for funding by a vote of the local legislative body of the political subdivision.

N.H. Const. Pt. 1, Art. 28-a.
Article 28-a was adopted by Constitutional Convention and then ratified by the electorate in 1984. The Court first had occasion to interpret its terms in New Hampshire Municipal Trust Workers’ Compensation Fund v. Flynn, 133 N.H. 17 (1990). Flynn is the most exhaustive of the Court’s Article 28-a opinions. The Court delved thoroughly into the proceedings of the Constitutional Convention that debated and drafted the provision, and identified and explained the fundamental principles that the provision embodied. The Court’s analysis in Flynn is both authoritative and instructive. It therefore represents an ideal point of departure for the analysis of this case. 
Flynn involved an amendment to the worker’s compensation statutes that created a prima facie presumption that cancer contracted by firefighters was work-related, and thus compensable under the system. Id. at 20. Like the System in this case, the worker’s compensation system predated the passage of Article 28-a. In fact, it had been in existence since 1947, and local governments had borne financial responsibility for the system since that time. Id. at 19. The defendant in Flynn contended, as the state has in this case, that the amendment did not violate Article 28-a, because the challenged amendment “merely requires a procedural change in establishing eligibility for benefits under pre-existing workers compensation laws.” Id. at 20-21. The Court characterized the defendant’s argument in this way:
The defendant’s argument starts from the premise that article 28-a permits regulatory agencies to promulgate new regulations pursuant to authority that predates the amendment’s adoption. He then proceeds to argue that because article 28-a permits such regulatory action it must also be interpreted to permit the legislature to make procedural adjustments to pre-existing legislative schemes.

Id. at 25.


The case therefore required the Court to determine the scope of Article 28-a. “In particular, [the Court] focus[ed] on the phrase ‘any new, expanded or modified program or responsibility.’” Id. at 22. The question presented was whether a statute that made such a minor change to a long extant program – the costs of which had always been borne by local government – was proscribed by Article 28-a.

To answer that question, the Court first established the ground rules for review of a constitutional amendment. “When [the Court’s] inquiry requires [it] to interpret a provision of the constitution, [it] view[s] the language used in light of the circumstances surrounding its formulation. ‘We will look to its purpose and intent, bearing in mind that we will give the words in question the meaning they must be presumed to have had to the electorate when the vote was cast.’” Flynn, 133 N.H. at 21 (quoting Opinion of the Justices, 126 N.H. 490, 495 (1985)). The Court gives effect to the provision’s “plain and common meaning while being reflective of its known purpose or object.” Id. at 21. “’If the words convey a definite meaning which involves no absurdity, nor any contradiction of other parts of the instrument, then that meaning, apparent on the face of the instrument, must be accepted, and neither the court nor the legislature have the right to add to it or take from it.’” Id. (quoting Lake County v. Rollins¸ 9 S.Ct. 651 (1888)).


The Court began its inquiry by defining the word ‘responsibility.’ This made sense, the Court reasoned, because “the term ‘responsibility’ is susceptible to a more expansive reading than the term ‘program.” Id. at 22. “The term ‘responsibility’ is defined as ‘the quality or state of being responsible: something for which anyone is responsible or accountable,’ and ‘responsible’ is defined as ‘likely to be called upon to answer: creditable or chargeable with the result’” Id. at 22 (quoting WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1935 (1961)). 

The Court found this broad, plain meaning echoed in the Convention’s Voter’s Guide, which the delegates prepared “to help the voters understand the proposed amendment.” Id. It stated:

IF THE AMENDMENT IS ADOPTED:

The state will be prohibited from requiring localities to expend funds for any new or expanded portion of a program or responsibility unless the state provides the necessary funds for the localities to spend or unless the local legislative body agrees to provide its own funding for the new or expanded program or responsibility.
Flynn, 133 N.H. at 19 (emphasis added).  

The Court’s reading was also “supported by the following excerpts from the Journal of the Constitutional Convention:
‘Del. Pepino:  Mr. President, Honorable Delegates to this Convention.  I rise in support of the Committee recommendation.  If this were adopted, this would prevent the State Legislature from mandating new programs, services, or expenses to local cities and towns without also providing the necessary funding to local communities.  Too often in the last ten years has the Legislature seen fit to respond to various special interest groups at the expense of local communities, and their responsive property taxes . . . ‘

‘Del. Lovejoy:  Thank you, Mr. President, fellow delegates.  Resolution 105 is the Resolution in this convention that has received the most attention from the cities and towns, and from the people back home.  It is a clear and simple statement from the people in the local communities to state government, to keep local budgets local, and keep state budgets state.  It tells the Legislature that the communities no longer want the state government to mandate local spending, and thus bypassing the local budgeting process.’

Flynn, 133 N.H. at 23 (internal citations omitted) (italics in original). 

On the basis of this authority, the Flynn court concluded that Article 28-a “was designed to prohibit the State from placing additional obligations on local government without either obtaining their consent or providing the necessary funding.” Id. at 22 (emphasis added). See also, New Hampshire Assoc. of Counties v. State, 158 N.H. 284, 294 (2009) (“NH Counties”) (Duggan, J., concurring in part and dissenting in part) (“[b]ased upon our holding in Flynn, the language ‘any new, expanded or modified program or responsibility’ in Article 28-a includes all additional obligations on local government,” and “Article 28-a, by its plain language, prohibits creating any additional obligations to already existing responsibilities.”).
The Court roundly rejected the defendant’s argument that the delegates to the Constitutional Convention had intended a narrower rule. The defendant contended that a “verbal exchange between Delegate Hess and Delegate George Roberts concerning the constitutionality of administrative regulations requiring local government to bear the expense of capping landfills” supported its position that “procedural adjustments to pre-existing legislative schemes” was permissible. Id. at 25 (citing Journal of Constitutional Convention 324-5 (1984)). 
On the cited pages from the Journal, Del. Roberts asked Del. Hess whether “in the future, even though this were in fact put into the Constitution, that the state regulatory agency would still have the power to promulgate regulations even though it might cost some permit fees, or some type of additional costs, say in the example of water supply and pollution, or safety standards, or traffic, or that type of thing.” Journal, at 324. Del. Hess stated that regulation of that type would not violate Article 28-a: “If it is new, if it is a program that is already provided for in the statutes and authorized by the statutes, then this would not apply. That would not be a newly modified or expanded program.” Id. Del. Hess emphasized that an agency “can promulgate regulations under its existing authority. If it promulgates regulations under a new authority, in a new subject area, then Resolution 105 would apply.” Id. at 325.
These excerpts do, in fact, support the view that Article 28-a would not prohibit an increase in local expenditures that resulted from the exercise of existing authority. But the Court declined to accept this reading. “What the language is presumed to have meant to the electorate controls over the isolated opinions of the convention delegates,” it stated, particularly where a delegate’s reading “is so technical or obscure that the electorate would not have understood the language of the amendment to have such a meaning.” Id. at 25. A “plain reading of the language contained within article 28-a fails to disclose any indication that the amendment was designed to exclude all regulatory acts conducted under pre-existing authority.” Id.
The Court found the following exchange between delegates to be “particularly instructive,” and reflective of the true meaning and intent of the amendment:
Del. Sanborn: Thank you, Mr. President. Delegate Granger, very recently I have been reading in the paper where the State Board of Education has indicated that we are not graduating fully educated pupils from our high schools and they have now stated that their requirement will be, I believe, nineteen points before you can graduate. Now isn't that mandating extra programs on the state.

Del. Granger: That is.

Del. Sanborn: On the Towns.

Del. Granger: That certainly is, Senator Sanborn.
Flynn, 133 N.H. at 25-6 (quoting Journal of the Constitutional Convention 321 (1984)).

“[T]his exchange indicate[d] that the convention understood that the amendment applied to procedural adjustments to pre-existing legislative schemes. Additionally, unlike the statements of the delegates offered by the defendant, these statements are consistent with the language's plain and common meaning.” Id. at 26 (emphasis added).
As a result, the Court found “no merit to the defendant's argument that article 28-a permits the legislature to make procedural adjustments to pre-existing legislative schemes regardless of the financial burden imposed upon local government. For us to hold otherwise would require that we rewrite the constitution, creating limitations that are not clearly expressed by the language contained therein.” Id.
Employing this reading of Article 28-a, the Court held that the challenged amendment was unconstitutional; it effected a mandatory change to the Worker’s Compensation system, and it expanded local governments’ expenditures beyond the levels that existed in 1984. Id. at 27. The specific outcome of the Flynn case is of limited relevance, however. Of far more importance is the Court’s identification and explanation of the fundamental purposes of Article 28-a:
· That “it was designed to prohibit the State from placing additional obligations on local government without either obtaining their consent or providing the necessary funding.” Id. at 22 (emphasis added).
· That its scope is broad, encompassing any responsibility or obligation for which a local government “is likely to be called upon to answer,” or for which it is “creditable or chargeable with the result.” Id. at 22; and 
· That it prevents the “legislature [from] mak[ing] procedural adjustments to pre-existing legislative schemes regardless of the financial burden imposed upon local government.” Id. at 26.
As Petitioners will explain in the next section, HB 2 violates these core principles. The trial court erred in reaching a contrary conclusion.
III.
HB 2 VIOLATES ARTICLE 28-A BECAUSE IT IS A MANDATE THAT INCREASES PETITIONERS’ FINANCIAL OBLIGATIONS BEYOND LEVELS THAT EXISTED IN 1984.
In Flynn, the Court elucidated the central aims and purposes of Article 28-a, as Petitioners just discussed. In later cases, the Court derived a threshold test to ascertain whether a particular enactment violates these purposes. The Court first determines whether there is “a mandate of responsibility to the political subdivision.” NH Counties, 158 N.H. at 289 (quoting Town of Nelson v. New Hampshire Dep’t of Transportation, 146 N.H. 75, 78 (2001)). If so, the Court then inquires whether there are “additional local political subdivision expenditures by virtue of the mandate.” Id. If both these elements are satisfied, then Article 28-a is violated unless an exception applies. 

HB 2 violates the first component of Article 28-a because it mandates an expansion in Petitioners’ financial responsibilities for retirement contributions for police, firefighters and teachers. The measuring point for determining whether a program or responsibility is new, expanded, or modified is the date of passage of Article 28-a in 1984. NH Counties, 158 N.H. at 289. 

From 1977 until the passage of HB 2 in 2009 – for 32 years – RSA 100-A:16, II(b) and (c) provided, in relevant part, that “any employer, other than the state, shall pay 65 percent of such total contributions [for Mandatory Employees], and 35 percent thereof shall be paid by the state.”


HB 2 modified this framework. Following passage of HB 2, RSA 100-A:16, II(b) and (c) now provide that “any employer, other than the state, shall pay 70 percent of such total contributions for state fiscal year 2010, and 30 percent thereof shall be paid by the state for state fiscal year 2010, and that beginning with state fiscal year 2011 any employer, other than the state, shall pay 75 percent of such total contributions, and 25 percent thereof shall be paid by the state.”


This expansion in responsibility is mandatory. Retirement benefits for Mandatory Employees are conditions of employment. RSA 100-A:3 (“Any person who becomes an employee, teacher, permanent policeman, or permanent fireman after the date of establishment, working in a position for an employer under this chapter as determined by common law standards, shall become a member of the retirement system as a condition of employment”). Although political subdivisions can, under certain circumstances, choose to withdraw their elective employees from participation in the System, no such option exists for Mandatory Employees.
 RSA 100-A:43.


It is difficult to imagine a clearer example of an unfunded mandate. For 32 years, beginning well before the enactment of Article 28-a, the state required local governments to permanently enroll their Group II employees and teachers in the System, in return for the promise that they would have to pay only 65 percent of the employer contributions. In 2009, the state then changed the rules and required the local governments to pay 70 percent, and then 75 percent, of the cost. (And as a result of the legislature’s most recent amendments, Petitioners will now be responsible for 100 percent of the employer contributions.) The local governments are given no choice, and no opportunity to exit the system. If such a choice existed, this constitutional issue would never have arisen.

HB 2 also satisfies the second element of the Article 28-a inquiry because the expanded contribution responsibilities result in a net increase in Petitioners’ financial obligations. NH Counties, 158 N.H. at 288 (a net increase in expenditures is required). The NHRS itself acknowledged in its testimony before the General Court that the projected additional cost to local governments (and school districts) over the biennium would be $27 million. And petitioners established that their specific financial obligations would rise substantially.

Unlike legislation challenged in earlier cases, the General Court did not include any offsetting credits, caps, or spending limits in HB 2. Cf NH Counties, 158 N.H. at 291 (although chapter 263 increased certain payment obligations from fifty to one hundred percent, it also explicitly ensured that “no county shall be liable for total billings . . . in an amount which would be greater than the amount of liability” owing under existing methodologies); Town of Nelson, 146 N.H. at 76 (the Dept. of Transportation expressly decided to “increase the Block Grant Aid money made available to Nelson in proportion to its increased  . . .highway mileage.”). 


Finally, it is undisputed that neither of the exceptions described in Article 28-a is applicable in this case. The state has not provided funding to Petitioners to address the increased responsibilities. To the contrary, the entire point of HB 2 is to shift financial responsibility from the state to local governments. Nor have any of the Petitioners voted to approve the increased obligations. 


HB 2 thus constitutes a straightforward violation, not only of the Court’s two-part test, but of the fundamental principles of Article 28-a itself. HB 2 is a direct imposition of “additional obligations” on Petitioners. It imposes mandatory increases in local expenditures, expenditures which fall well within the broad scope of “responsibility” as the Court construed it in Flynn. 
IV.
THE TRIAL COURT’S ANALYSIS OF HB 2 AND ARTICLE 28-A WAS FLAWED.

As Petitioners explained in the previous section, HB 2 is a straightforward violation of Article 28-a’s plain language and its fundamental purposes. In an effort to avoid this result, the state advanced (and the trial court adopted) a number of arguments seeking to limit the scope of Article 28-a. Petitioners will address each argument in turn.
A.
HB 2 Does not Require Petitioners to Reassume Obligations that Predate 1984 – it Imposes Obligations that Are Far More Expansive.
The state’s central argument was that HB 2 did not violate Article 28-a because local governments have always had some responsibility for retirement contributions, and the respective state and local contribution rates “fluctuated” prior to 1977. App. 74. The trial court accepted this argument, holding that because Petitioners have always borne some responsibility for these contributions, the state can shift additional responsibility to Petitioners without infringing Article 28-a. Add. 39-40.

This argument is flawed because it contravenes the central purpose of Article 28-a. The fact that the Legislature increased local governments’ contribution rates prior to 1977 does not support a conclusion that the state can continue to raise those rates following the passage of Art. 28-a. Indeed, it means exactly the contrary. The state’s ability to saddle local governments with additional financial responsibility (and its practice of doing so) was precisely the reason for Article 28-a’s passage. In this sense, Article 28-a is a line in the constitutional sand, drawn by the Convention and endorsed by the citizenry to declare that the practice of cost-shifting by the state would no longer be tolerated by the people. 

It is certainly true that Article 28-a “does not preclude municipalities from reassuming financial responsibility for services for which they had been liable prior to its adoption in 1984.” Nelson, 146 N.H. at 78-79. This is the judicially created “third exception” to Article 28-a: “where the program or responsibility is a pre-existing obligation.” N.H. Counties, 158 N.H. at 295.

But this exception applies only when the local government is asked to resume or continue obligations at the same level it had borne prior to the adoption of Article 28-a in 1984. Thus, in Nashua School District v. State, 140 N.H. 457 (1995), because the plaintiff school district was “responsible for an entire program prior to enactment of Article 28-a,” N.H. Counties, 158 N.H. at 295, and “not until 1986 did the State assume any part of the cost of a court-ordered placement in a residential school,” requiring the district to resume its pre-1984 obligations did not violate Article 28-a. Nashua School District, 140 N.H. at 461.

A similar set of circumstances was present in NH Counties. In that case, “[p]rior to the adoption of Article 28-a in 1984, the counties were required to pay for fifty percent of the share of providing the relevant programs [i.e., Old Age Assistance (“OAA”) and Aid to the Permanently and Totally Disabled (“APTD”) payments for patients in nursing homes] that was not paid for by the federal government through the Medicaid program.” Id. at 289. In 1998, in connection with passage of a related statute, the legislature enacted a “sunset” provision that promised to repeal the counties’ contribution obligations for the OAA and APTD programs in 2003.
 Id. at 287. This sunset was subsequently extended twice – from 2003 to 2007, and then from 2007 to 2013. The counties challenged the second postponement in court, contending that it violated Article 28-a. 
The Court rejected the counties’ argument “[b]ecause the extension of the repeal date is merely a continuation of an obligation predating the enactment of Article 28-a.” Id. at 290. The extension of the repeal left the counties making the same 50% contribution to OAA and APTD costs they had made prior to 1984. This result makes sense. Resuming an obligation that predates 1984 is consistent with Article 28-a because the amendment had no retroactive effect; it took the world as it was at the time of passage. By contrast, legislation that increases local government’s share of a particular financial responsibility to a level beyond what existed in 1984 does violate Article 28-a.

This case falls in the latter category, not the former. HB 2 does not require Petitioners to resume (or maintain) a pre-1984 contribution rate. It imposes a new contribution rate that exceeds Petitioners’ historic obligations. It is true that Petitioners’ contribution rates increased prior to 1977. But because HB 2 imposes mandatory increases in Petitioners’ responsibilities that exceed the rates in place in 1984 (and in effect since 1977), it violates Article 28-a. The history of “fluctuating costs” on which the trial court relied is therefore irrelevant.
B.
HB 2 Is Not Analogous to the Shifting of Responsibilities for Roads Addressed in Town of Nelson, Because HB 2 Is Not An Adjustment Made Within a Historical Framework – It Is a Change in the Framework Itself.


The trial court relied on the very same concept of “fluctuating costs” in concluding that HB 2 did not violate Article 28-a because it was analogous to the road reclassification scheme this Court addressed in Town of Nelson. Add. 36; 39-40. The trial court misapprehended both Town of Nelson and the operation of the NHRS.

In Town of Nelson, the state constructed a new bypass along Route 9 through the towns of Nelson and Stoddard and reclassified the old segments of the road from a Class I state highway to a town highway. There was no change in state law or regulations that suddenly required municipalities to begin maintaining state highways. The Department of Transportation merely exercised long-established administrative authority to reclassify a single state highway based on changed circumstances. That authority had been in place, without significant change, since 1945. See 1945 N.H. Laws 188:1, part 10, § 17. 
The obligation of a municipality to accept a discontinued state highway—and then decide whether to maintain it at the local level—had always existed. While it is true that the Town of Nelson had not previously maintained that specific road, it had always faced the prospect of doing so if the state exercised its right to discontinue the road.

There is an analogy between Town of Nelson and the instant case, but it is not the connection the trial court inferred. Under the Retirement System, Petitioners’ costs fluctuate by design on a biennial basis, as the Trustees of the NHRS determine the dollar amount of the Employer contribution to the System. See RSA 100-A:16. Every two years, the Trustees adjust the Employer contribution to meet demand, account for current investment performance, and to address other financial conditions. In most (if not all) years, the adjustment has resulted in an increase in Petitioners’ expenditures. However, these increases have not caused Petitioners to go to court, nor do the increases themselves violate Article 28-a. 

These biennial adjustments are the proper analog to the periodic reclassification of roads at issue in Town of Nelson, because both involve fluctuations in responsibility that occur within the bounds of an established administrative framework. The trial court was correct to note that increased costs alone do not violate Article 28-a. Add. 39. That is why Petitioners do not file lawsuits every time NHRS’ biennial cost calculation requires a higher annual contribution from Petitioners. 


But HB 2 is fundamentally different than the Trustees’ biennial calculations, as well as the road reclassifications in Town of Nelson, because it is not a fluctuation within a set of existing parameters – it is a change in the parameters themselves. HB 2 modifies the program to shift responsibility from the State to local governments. No matter what the Trustees decide the Employer contribution rate will be in this biennium or the next, the legislature has mandated that Petitioners assume a larger responsibility, and pay a correspondingly larger amount. 

Town of Nelson does not control here because it did not involve a modification to the road classification framework itself – only an administrative decision within the existing framework. Nelson would be truly analogous to the instant case only if it had involved a statute that modified the fundamental balance of responsibilities – for example, requiring local government to assume a share of the maintenance costs for state highways running through a Town’s borders. 
Town of Nelson is distinguishable for another, even more compelling, reason. It did not involve a mandate. Notwithstanding a decision by the DOT to reclassify a road, local governments retain the power and discretion to control their costs by modifying or discontinuing use of the road.
 Town of Nelson, 146 N.H. at 79 (A “[s]imilar review is authorized at the local level, where a town may review the need for a road and decide either to discontinue it or limit its maintenance”), citing RSA 231:43 (explicitly granting towns the power to discontinue town roads).

The contrast with the instant case is stark. Petitioners cannot opt out of, reduce, modify, or otherwise assert any control over their contributions to the retirement benefits of police, teachers, and firefighters. Their contributions are mandated. RSA 100-A:3. Unlike the road classification system, there is no two-level system of review, nor is there any power reserved to local governments, by statute or otherwise, to make their own decisions about participation in and contributions to the NHRS. 


The trial court erred in basing its denial of Petitioner’s motion for summary judgment on Town of Nelson.
C.
The Scope of Article 28-a Encompasses Legislative Enactments that Directly Increase Local Government Expenditures.


The trial court also concluded that HB 2 does not violate Article 28-a because, in the court’s view, the legislation is directed only at increasing Petitioners’ contributions rather than altering the underlying activity. Add. 39. Stated differently, the trial court concluded that Article 28-a applies only to enactments that mandate a change in an activity or service, which then has the subsidiary result of increasing expenditures. In the trial court’s reading, Article 28-a does not apply to enactments that directly mandate expenditures or where the “activities” at issue involve financial contributions. 

The trial court’s conclusion is badly flawed, because Article 28-a has no such limitations. Article 28-a encompasses both “programs” and “responsibilities,” and it applies to enactments that create new programs or responsibilities, and to enactments that modify or expand existing programs or responsibilities. The Court explored and established the breadth of the term “responsibility” in Flynn. Nothing in that definition, or in the history of the Convention, so much as suggests that “responsibility” applies only to activities or services, or that financial responsibilities are excluded from its scope. To the contrary, the plain meaning of “responsibility” encompasses financial responsibilities, just as it encompasses every thing “for which [any local government] is responsible or accountable.” Flynn, 133 N.H. at 22.
It is difficult to envision how it could not include financial responsibilities, given the Convention’s overriding intent to control local spending. As the Court found in Flynn, Article 28-a “is a clear and simple statement from the people in the local communities to state government, to keep local budgets local, and keep state budgets state. It tells the Legislature that the communities no longer want the state government to mandate local spending, and thus bypassing the local budgeting process.” Flynn, 133 N.H. at 22(citing Journal of the Constitutional Convention at 325) (emphasis added in Flynn). 

Accordingly, when the state mandates an increase in the financial responsibilities of local government beyond the level extant in 1984, Article 28-a is violated. That is the case here. At the time Article 28-a was adopted, Petitioners had a financial responsibility to contribute 65% of the employer contribution for Mandatory Employees. HB 2 modifies that responsibility directly, increasing it first to 70% and then to 75%. RSA 100-A:16 renders Petitioners’ contributions mandatory. Petitioners are both “responsible” and “accountable” for these contributions. The contributions are therefore “responsibilities” under the plain meaning of the Court’s holding in Flynn, and the mandatory increase HB 2 imposed violates Article 28-a. 

The trial court’s holding would have the perverse result of prohibiting indirect cost shifting while allowing direct cost shifting. But the latter type of enactment is more offensive to Article 28-a, not less. In Flynn, for example, the legislature had no apparent intent to increase local expenditures. It had amended the worker’s compensation statute for a legitimate reason:  “to ease the burden faced by firefighters in establishing that their cancer was occupationally related.” Id. at 23. The increase in local expenditures was merely an incidental and indirect result of that enactment. Here, the entire point of the challenged legislation is to increase local expenditures. It does nothing else. The trial court was simply wrong to conclude that this type of statute escapes Article 28-a’s scrutiny. Prohibition turns on the imposition of mandatory expenditures (new or additional) and its impact on local budgeting and spending. Whether the “responsibility” is primarily financial or not does not enter the equation.

In addition to the logical and linguistic problems with the trial court’s approach, 
it is also inconsistent with this Court’s analysis in NH Counties. The enactments at issue in that case, like HB 2, also involved the allocation of financial responsibilities. If Article 28-a excluded modifications to financial obligations, as the trial court concluded, then the legislative actions and judicial holdings in the NH Counties case would have been unnecessary. The legislature would not have needed to obtain county approval before amending RSA 167:18-b in 1998. Nor would the legislature have had to cap county expenditures in Chapter 263. Yet it did both these things. And if the law were as the trial court found it to be, this Court could have resolved NH Counties simply by holding that statutes that mandate a direct increase in an existing financial obligation are not within the ambit of Article 28-a. There would have been no need to compare pre-1984 obligations with post-1984 obligations (NH Counties, 158 N.H. at 290), to consider the “net effect” of the various increases, caps, and limits (id. at 291), or to determine whether challenges to certain increases were moot. Id. at 292. 

But the Court did engage in these analyses. And it did so because “[r]equiring local governments to assume greater financial responsibility is precisely what Article 28-a aims to prevent.” Id. at 296 (Duggan, J., concurring in part and dissenting in part). Mandated expansions of financial responsibilities violate Article 28-a just like any other expanded obligations, unless the state provides the funds or, as in NH Counties, it prevents a net increase through the strategic use of caps and limits. Where “the State assumed part of the cost of the programs and responsibilities at issue prior to the adoption of Article 28-a,” it “thus may not now delegate those responsibilities to the local government in violation of Article 28-a” Id. at 296. 

The trial court’s exclusion of financial obligations from the ambit of Article 28-a was in error. HB 2 violates Article 28-a because it mandates an increase in Petitioners’ financial obligations, and because it has resulted in a net increase in Petitioners’ expenditures. 
V.
NOTHING IN THE COURT’S OTHER ARTICLE 28-A JURISPRUDENCE COMPELS A CONTRARY RESULT.
There are only six cases that construe Article 28-a. Petitioners have already discussed the three most detailed opinions: Flynn, NH Counties, and Town of Nelson. Significantly, none of the three remaining decisions has any relevance to this situation or requires a contrary result. In Opinion of the Justices (Materials in Solid Waste Stream), 135 N.H. 543 (1992), the Court declined to find a violation of Article 28-a because the legislation in question did not impose any mandates on local government. 

We find that House Bill 1301-FN does not violate part I, article 28-a of our State Constitution. It is not a State ‘mandate’ requiring the recycling of certain goods, imposing responsibilities on, and necessitating expenditures by, political subdivisions. Rather, it prohibits disposal of certain goods by the solid waste generator, and prohibits acceptance of those goods by a landfill, composting facility or incinerator for disposal.

Id. at 546.


The Court emphasized that the proposed statute “does not require that a town provide its residents with the means to recycle. . . .  There is no requirement in RSA chapter 149-M that a town operate, or even assure access to, a recycling facility.” Id. at 547. Moreover, “[t]he local legislative body will have the last word on both the program and the funding.” Id. This holding has no relevance in this case, because there is no dispute that HB 2 imposes a mandatory increase in expenditures. 

Nashua School District v. State, 140 N.H. 457 (1995), is irrelevant because, as explained above, it involve the resumption of responsibility that the plaintiff (and all school districts statewide) had borne prior to 1984. 
Finally, Opinion of the Justices (Voting Age in Primaries), 157 N.H. 265 (2008) is of no relevance because there was neither argument nor evidence presented to suggest that anything about the local voting process would change in any respect, or that local governments would bear increased expenditures. Not surprisingly, the Court advised the legislature that the proposed legislation would not violate Article 28-a. Id. at 275.
CONCLUSION

For the foregoing reasons, the Court should reverse the trial court’s denial of Petitioners’ motion for summary judgment (and grant of the state’s cross-motion) and enter summary judgment in favor of the Petitioners. The Court should then remand the case to the trial court for further proceedings, including resolution of class action certification and calculation of damages.
REQUEST FOR ORAL ARGUMENT

The Petitioners-Appellants request oral argument which will not exceed 15 minutes.  Oral argument will be presented by James P. Bassett.
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Jeffrey C. Spear
 

� Subsection II(b) addresses Group II employees – police and firefighters.  Subsection II(c) addresses Group I employees, which includes teachers.





� The 2011, the legislature again amended RSA 100-A:16 to increase the municipal share of the contribution 100 percent. If the 2009 legislation violates Article 28-a, it follows that the 2011 legislation does as well.





� A political subdivision may elect to have its employees other than teachers, police, and firefighters participate in the System. See RSA 100-A:20, I. Upon such election, the political subdivision “shall be known as an employer for purposes of this chapter.” Id.; see also RSA 100-A:1, IV(e) (“employer” includes “any political subdivision that has elected to participate under RSA 100-A:20”). Those employees, correspondingly, become “employees” under the statute—a classification that is carefully distinguished from teachers, police, and firefighters. See RSA 100-A:1, V (“employee” includes “any employee . . . of any of the groups authorized to participate under this chapter but excluding any person who is a teacher, permanent policeman, or permanent fireman”) (emphasis added).





The withdrawal rights apply only to “employees” of a “governing board or authority which, pursuant to RSA 100-A:20 . . . , elected to have its officers and employees become eligible to participate” in the System. See RSA 100-A:43 (emphasis added). As noted, teachers, police and firefighters are not elective participants – their participation is mandatory. Because withdrawal is available only to “employees,” the Mandatory Employees are not eligible, and Petitioners have no means of avoiding the contributions specified in HB 2 and RSA 100-A:16.


� Because portions of the 1998 legislation increased the counties’ pre-1984 contributions, the General Court complied with Article 28-a by requiring the counties to approve the modified obligation. NH Counties, 154 N.H. at 287. The counties voted to approve the expenditures. Id. 


� Indeed, this fact was a centerpiece of the state’s defense. As Justice Nadeau noted in his dissent:  “the State argues that the reclassification did not impose any new responsibilities on the town because the town could choose either not to maintain the road or to discontinue it.” Town of Nelson, 146 N.H. at 81.
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